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INTRODUCTION

Environmental policy conflicts used to be predictable. Environmental
advocacy groups battled with regulated industries in courthouses and
legislatures (federal and state), and governments were stuck in the middle.'
But the emergence of complex problems, such as climate change, and of

* Larson Professor of Law, Florida State University College of Law. The author would like
to thank Amy Sinden, Michael Livermore, Arden Rowell, and Dean Kevin R. Johnson, for their help
and comments, as well as those offering me comments at the Sixth Annual Society for Environmental
Law and Economics Meeting. The author is also indebted to Robin Phillips, Kevin Alford, and the
Florida State University Library staff for their research assistance. All errors are those of the author
alone.

1. See, e.g., JOHN OPIE, NATURE’S NATION: AN ENVIRONMENTAL HISTORY OF THE UNITED
STATES 448 (1998) (“Too often, it appeared, EPA’s bureaucracy moved toward regulatory gridlock as it
tried to appease the conflicting interests of environmentalists, industry, technological viability, and
scientific certainty.”).
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mixed-blessing technologies, such as hydraulic fracturing and genetic
engineering, combined with the two decades of congressional inaction on
federal environmental legislation, has created new schisms in
environmental law and policy. New law- and policy-making conflicts are
pitting traditional allies against each other. The Environmental Defense
Fund (EDF), one of the oldest environmental advocacy organizations in the
world, is now scorned by upstart environmental groups for often breaking
policy ranks.” Harvard Law Professor Cass Sunstein, who served as
President Obama’s head of the Office of Information and Regulatory
Affairs, left government service to a chorus of praise from political
conservatives,” while being roundly criticized by politically liberal
organizations® and also by his former student, fellow Democrat and Obama

2. See, e.g., CHRISTINE MACDONALD, GREEN, INC.: AN ENVIRONMENTAL INSIDER REVEALS
How A GOOD CAUSE HAS GONE BAD xv—xvi (2008) (“ED[F] likes to call itself nature’s lawyer, but
ED[F]’s longtime president Fred Krupp is seen more as corporate America’s most effective mediator on
environmental questions . ...[EDF] has conducted “projects” aimed at greening such companies as
Federal Express, S. C. Johnson, and DuPont that critics say have allowed those companies to greenwash
their images . . . . There is plenty of evidence, however, that the companies are getting more out of the
current setup than the endangered species.”); see also Steve Horn, New Shill Gas Study Published by
SUNY Buffalo Institute With Heavy Industry Ties, DESMOGBLOG (May 17, 2012, 14:19),
http://www.desmogblog.com/new-shill-gas-study-published-suny-buffalo-institute-heavy-industry-ties
(citations omitted) (“Digging deeper, the Buffalo study also had a Peer Review panel. That panel had
five reviewers, four of five of which have ties to the oil and gas industry: . .. Scott Anderson is the
senior policy advisor with the [EDF’s] Energy Program. As covered previously on DeSmogBlog,
Anderson formerly worked in the oil and gas industry and is a former executive vice president and
general counsel for the Texas Independent Producers and Royalty Owners Association. He is also a
member of the Interstate Oil and Gas Compact Commission, which opposes extending the federal Safe
Drinking Water Act to hydraulic fracturing.”). More recently, EDF supported a toxics regulation reform
bill championed by the late Senator Frank Lautenberg (D-N.J.) and Senator David Vitter (R-La.), but
was strongly opposed by other environmental organizations and a number of environmental law
professors. Jeremy P. Jacobs, Advocates Rally Opposition to TSCA Reform Compromise Bill, E&E
DAILY (June 12, 2013), http://www.eenews.net/eedaily/2013/06/12/stories/1059982693.

3. Sunstein’s admirers include the conservative U.S. Chamber of Commerce. John McArdle
& Emily Yehle, Controversial Regulatory Chief Leaves Administration, GREENWIRE (Aug. 3, 2012),
http://www.eenews.net/stories/1059968392. They also include Congressman Darrell Issa, the California
Republican who has made it his calling to lambaste the Obama Administration. See, e.g., id. (“House
Oversight and Government Reform Chairman Darrell Issa (R-Calif.), who has repeatedly criticized
Obama for what he sees as over-regulation and made it a centerpiece of his panel’s agenda, singled out
Sunstein as enlightened.”); Mark Leibovich, Republican Emerges as Obama’s Annoyer-in-Chief, N.Y.
TIMES (July 6, 2010), http://www.nytimes.com/2010/07/07/us/politics/07issa.html?ref=darrellissa& r=0
(““You can call me a pain,” Mr. Issa said. ‘I’ll accept that as a compliment.’”).

4. See, e.g., McArdle & Yehle, supra note 3 (“[Bloth Public Citizen and the Center for
Progressive Reform came close to celebrating Sunstein’s departure, calling it an ‘opportunity’ for the
Obama administration to drop the regulatory-reform agenda.”); Rena Steinzor, Fiddling While Rome
Burns: 64 Dead, 741 Sick, and Cass Sunstein’s Dangerous Love Affair With Cost-Benefit Analysis, CTR.
FOR PROGRESSIVE REFORM BLOG (Dec. 10, 2013), http://progressivereform.org/CPRBlog.cfm?idBlog=
DDAD4C84-DA1D-D073-EFF093E52BB4972C (“So, for example, in their number-crunching frenzy,
Sunstein and his fellow cost-benefit enthusiasts value the loss of an 1Q point because a child is exposed
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Administration official, Georgetown law professor Lisa Heinzerling.’
While partisan politics have reinforced some traditional political divides,
these new disagreements seem to represent the drawing of new fault lines.
And the rhetoric has been so heated that these arguments among former
allies have at times bordered on the fratricidal.” What is going on?

This Article argues that the nature of environmental policy conflict is
changing and that a new kind of opposition movement is forming.
Congressional gridlock on environmental policy’ has not stalled
environmental lawmaking but has instead pushed it into the administrative
realm. This change in venue has produced new reform proposals, along
with new suspicions. Reformers have sought to inject more quantitative
indices into lawmaking, and the new opposition has voiced doubts about
whether these quantitative measures represent more objectivity or false
objectivity. At the same time, the complexity of some new environmental

to lead paint or lead in drinking water at somewhere between $1,500-$8,400. This number is then
discounted at the rate of seven percent annually to reflect that although children might be poisoned
today, the damage won’t affect their earning power until they reach the age of majority. Never mind the
affliction of going through all of one’s life with a brain diminished from what it should be . . .. In the
end, cost-benefit analysis seems best suited for satisfying the intellectual musings of someone safely
ensconced in an Ivory Tower, high above and far removed from the very real dangers that agencies such
as the FDA are tasked with addressing. We’d all be a lot safer if agencies were able to go about their
business unfettered by the fruitless search for more information geared to support various dogmas.”).
5. See Lisa Heinzerling, Inside EPA: A Former Insider’s Reflections on the Relationship
Between the Obama EPA and the Obama White House, 31 PACE ENVTL. L. REV. 325, 325-26 (2013)
(criticizing the Office of Information and Regulatory Affairs’ review of the EPA’s regulatory output).
6. See, e.g., Thomas O. McGarity, Professor Sunstein’s Fuzzy Math, 90 GEO. L.J. 2341, 2366
(2002) (“At the end of the day, one is left with a pressing need to know why a person with Professor
Sunstein’s obvious intelligence and even disposition would conclude that all of this occasionally
comprehensible, but frequently preposterous and always manipulable number spinning, could possibly
lead to better decisionmaking in the real world.”); see also Lisa Heinzerling, Markets for Arsenic, 90
GEeo. LJ. 2311, 2313 (2002) [hereinafter Heinzerling, Markets for Arsenic] (citations omitted)
(“[Professor Sunstein] claims that the dollar benefits of the arsenic rule plausibly range from zero to half
a billion. Undaunted by this astonishingly wide range, Sunstein argues that cost-benefit analysis is
useful to decisionmakers because it helps them to escape the grip of “intuitive toxicologists” (that is,
those of us who are not experts in matters of risk)....”); see also FRANK ACKERMAN & LISA
HEINZERLING, PRICELESS: ON KNOWING THE PRICE OF EVERYTHING AND THE VALUE OF NOTHING 45
(2000) (“[A]nalysts—including economist Randall Lutter, of the American Enterprise Institute—are
busily working to show that EPA got it wrong when it looked at the economics of banning leaded
gasoline almost two decades ago.”). Ackerman and Heinzerling later state:
Perhaps the most striking criticism . . . came from Robert Stavins, a well-known
environmental economist . ... His comments to EPA represented a dramatic
reversal of his past views . . . By 2002, . . . Stavins was consulting for Pacific Gas
& Electric, the giant California energy company that starred opposite Julia
Roberts in the movie Erin Brockovich. His cautions from the 1980s about the
limits of cost-benefit analysis were long since forgotten . . . .

Id. at 174-75.

7. In this author’s view, the last significant reform being the Clean Air Act Amendments of
1990, Pub. L. No. 101-549, 104 Stat. 2399 (1990) (codified in section of 42 U.S.C.).
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challenges has partisans coping with their ignorance with reflexive
skepticism and instinctive hostility to proxy enemies. Arguments over
climate change, hydraulic fracturing, and the genetic modification of foods
have each generated a good deal more heat than light, in part because solid
conclusions have remained elusive. Into these knowledge vacuums have
rushed a new genre of mass campaigns, polemics of suspicion taking full
advantage of the dissemination powers of the internet.”

I consider this new kind of opposition postmodern in nature because it
has sought to undermine the legitimacy of lawmaking by arguing that it
generates outcomes that are structurally and inherently biased. A
fundamental postmodern objection is that neutral institutions are not really
neutral at all but are hidden power grabs. The primary fear of this new form
of opposition in environmental law, which I label the environmental
postmodernists, is that changes are afoot by which special interest groups
seek to gerrymander environmental law to their private advantage, and to
the detriment of public health and the environment. Environmental
postmodernists urge us to take a skeptical look at the claims of reformers. 1
call them accidental postmodernists because they make no claim that their
opposition is postmodernist at all; they likely do not consider themselves
postmodernist. Some environmental postmodernists are climate skeptics,
challenging climate scientists that warn of the dangers of global climate
change.’” Some of these industry-funded and Koch Brothers-funded groups'

8. See, e.g, Joe Nocera, Fracking’s Achilles’ Heel, N.Y. TIMES (Nov. 18, 2013),
http://www.nytimes.com/2013/11/19/opinion/nocera-frackings-achilles-heel.html  (noting  suspicion
about hydraulic fracturing). For example:

Shortly after [Colorado Governor] Hickenlooper announced the proposed rules in

a press conference, I called Sam Schabacker, the Mountain West regional director

for a group called Food and Water Watch. He hadn’t yet read the proposed rules,

but that didn’t stop him. These new rules were just a “smoke screen,” he said,

designed to fool the public. E.D.F. was giving industry “a veneer of

respectability.” Then he added, “We believe that fracking is inherently unsafe and

should be banned.”
Id. On the emotional nature of genetically modified foods, see, for example, Amy Harmon, 4 Lonely
Quest for Facts on Genetically Modified Crops, N.Y. TIMES (Jan 4, 2014), http://www.nytimes.com/
2014/01/05/us/on-hawaii-a-lonely-quest-for-facts-about-gmos.html (“Public hearings were dominated
by recitations of the ills often attributed to genetically modified organisms, or G.M.O.s: cancer in rats, a
rise in childhood allergies, out-of-control superweeds, genetic contamination, overuse of pesticides, the
disappearance of butterflies and bees.”). On climate change, see discussion infia Part I1.C.

9. See discussion infra Part I1.C.

10. The Koch brothers, billionaire fossil fuel company owners, have donated generously to a
number of groups with an aggressive agenda centered on sowing skepticism and doubt about the science
of climate change. See, e.g., Eric Holmberg & Alexia Fernandez Campbell, Koch: Climate Pledge
Strategy  Continues to  Grow, INVESTIGATIVE REPORTING WORKSHOP (July 1, 2013),
http://investigativereportingworkshop.org/investigations/the_koch_club/story/Koch_climate pledge str
ategy/ (“Staffers from some Koch-funded nonprofit groups have continued to testify before Congress,
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would seem to have little in common with the likes of the liberal Center for
Progressive Reform.'' But these strange bedfellows sometimes share an
unmistakably postmodern mode of objection: to sow skepticism.

In particular, environmental postmodernists have rallied around
opposition to the use of cost-benefit analysis in environmental law and
around a discomfort with the way that science is produced and used in
environmental policy. What emerges from environmental postmodernist
opposition in these two very different policy arenas is a shared skepticism
of a narrative that seems to be gaining a dominant position. For those
nervous about cost-benefit analysis, every piece of policy seems to be
animated by a curiously opaque cost-benefit analysis. For those distraught
over a perceived misuse of science in public policy, suspect “policy-
relevant” science'” generated under suspicious conditions, seems to usurp a
variety of other relevant (but less objective-sounding) considerations.
Lacking adequate access to policy-relevant science, disenfranchised
scientists turn postmodernist.

When environmental postmodernists resist change, a secondary
motivation suggests itself: self-preservation. When environmental
postmodernists on the left, composed mostly of lawyers and law professors,
argue for a return to environmental law the way it has been traditionally
practiced, it reflects a fear that reform may render them less relevant to law-
and policy-making. Many reforms or changes devolve environmental
decision-making to actors other than lawyers, such that much
environmental law- and policy-making is made beyond the legal realm.
Cost-benefit analyses, which can have an enormous impact on a proposed
rulemaking, elevate the importance of economists and diminish the role of
lawyers. Market-based reforms, like cap-and-trade, rob lawyers of
thousands of billable hours litigating legal issues like the meaning of
“routine maintenance, repair and replacement,”"” and deprive lawyers and

sowing doubt about climate change....”); Robert J. Brulle, Institutionalizing Delay: Foundation
Funding and the Creation of U.S. Climate Change Counter-Movement Organizations, 122 CLIMATIC
CHANGE 68182 (2014) (discussing the funding of organizations contesting the need for climate change
policy).

11. See, e.g., John McArdle, Progressives Bang Drums for ‘Course Correction’ at White
House Reg Office, GREENWIRE (May 16, 2013), http://www.eenews.net/stories/1059981294 (referring to
Rena Steinzor as “president of the left-leaning Center for Progressive Reform”).

12. Policy-relevant science is distinguished from basic science in its unique relevance to a
specific question of public policy. See infra notes 154-58 and accompanying text.

13. A “modification” to a facility regulated under § 111 of the Clean Air Act will trigger a
requirement that the facility obtain a permit from EPA or a state permitting agency prior to commencing
construction. Clean Air Act § 111, 42 U.S.C. § 7411(a)(4) (2012). However, if the facility can establish
that the modification is merely “[r]outine maintenance, repair, and replacement,” then it is exempt from
permitting requirements. 40 C.F.R. § 52.21 (2011). The terms have been a fertile source of litigation.



32 Vermont Law Review [Vol. 39:027

law professors of the opportunity to write about it."* Understandably,
environmental lawyers are reluctant to cede their historical domain to social
scientists and other Johnny-come-latelies. But when environmental lawyers
try to corral environmental law- and policy-making back onto their own
turf, they are vulnerable to the same kinds of criticism that they levy against
others: They are only out to grab (or preserve) power. Environmental
postmodernists open themselves up, ironically, to postmodern critiques.

Self-preservation aside, do environmental postmodernists nevertheless
have a point? Reform efforts are indeed often ideological, and nakedly so,
providing environmental postmodernists with convenient targets. But it is
possible for environmental postmodernists to prove too much.
Postmodernist skepticism has the effect of raising the burden of proof,
translating negative circumstantial evidence into smoking guns. There is
also something unsatisfying with a mode of thought that is reflexively
skeptical, casting a negative pall over discourse, while offering little
positive guidance.

Some environmental postmodernists have avoided this negativity trap
that has ensnared the traditional, French, “post-structural” postmodernists."’
Some have argued for a “pragmatic reorientation” of policy analysis that is
more in keeping with the notion of the policy professional as
multidisciplinary mediator of diverse stakeholders.'® Some environmental
postmodernists have proposed alternatives that truly seek to broaden
process inputs rather than achieve outcomes. Principled postmodernists can
really only support this kind of solution. Broadening the process inputs to

See, e.g., Shi-Ling Hsu, The Real Problem With New Source Review, 36 ENVTL. L. REP. 10095, 10100
(2006) (describing litigation that has resulted from attempts to define terms in the Clean Air Act).

14. See, e.g., Robert R. Nordhaus, Modernizing the Clean Air Act: Is There Life After 40?, 33
ENERGY L.J. 365, 374-75 (2012); Daniel E. Walters, Litigation-Fostered Bureaucratic Autonomy:
Administrative Law Against Political Control, 28 J.L. & POL. 129, 151 (2013); Thomas O. McGarity,
When Strong Enforcement Works Better Than Weak Regulation, 72 MD. L. REv, 1204, 1205-06, 1276,
1281 (2013) (claiming that environmental regulations are either deterrence-based or assistance-based; in
deterrence-based regulation, regulatees are pure economic actors, while in assistance-based regulation,
regulatees can be trusted to err on the compliance side in statutory interpretation); see also New York v.
EPA, 413 F.3d 3, 12 (D.C. Cir. 2005) (describing attempts to redefine the meaning of “[r]outine
maintenance, repair, and replacement”); United States v. Ohio Edison Co., 276 F. Supp. 2d 829, 850-51
(S.D. Ohio 2003) (attempting to redefine the meaning of “‘routine maintenance, repair, and
replacement’”).

15. Post-structural postmodernism is commonly thought of as the strand of postmodern thought
that is most pronounced in its skepticism of grand assertions as power plays, and its dogmatic insistence
on the instability of knowledge and meaning. Its tenets form a set of core beliefs for most
postmodernists. See, e.g., MADAN SARUP, AN INTRODUCTORY GUIDE TO POST-STRUCTURALISM AND
POSTMODERNISM 1—4 (Univ. of Ga. Press, 2d ed. 1993).

16. Sidney A. Shapiro & Christopher H. Schroeder, Beyond Cost-Benefit Analysis: A
Pragmatic Reorientation, 32 HARV. ENVTL. L. REV. 433, 43334 (2008).
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law and policy development is power diffusion, and is the only kind of
proposal that could survive the cynically postmodernist complaint that the
purpose of every change in rules is a power grab.

Part I of this Article will describe postmodernism and its influence in
legal thought. Part II examines a live and persistent controversy in an area
in which environmental reform has met with opposition from
environmental postmodernists: the use of cost-benefit analysis (CBA) in
environmental law. This Part also considers the evolving role of science in
environmental law- and policy-making, and postmodern themes that are
raised in public discourse, including those raised by climate skeptics in
opposing the prevailing message of climate scientists. Part III of this Article
offers a critical evaluation of the environmental postmodernist objection
and a synthesis with what appears to be a positivist trend in environmental
law- and policy-making. Part IV concludes with some summary remarks
and observations on future trends and counter-trends in environmental law.

I. WHAT IS POSTMODERNISM?

Postmodernism is hard to define, even for postmodernists,'’ in part
because postmodernism is best understood as opposition to something, or
skepticism towards a proposition, rather than itself an idea.'® Postmodernist
scholars differ, but fundamentally postmodernists pose definitional
challenges to authority and power. The postmodernist philosopher Jean-
Francois Lyotard defined the “postmodern condition” as “incredulity

17. See, e.g., Dietmar Voss & Jochen C. Schutze, Postmodernism in Context: Perspectives of a
Structural Change in Society, Literature, and Literary Criticism, 47 NEW GERMAN CRITIQUE 119, 119
(1989) (“The participants in the discussion seem to agree on one thing: that there is the greatest possible
disagreement as to what postmodernism is. The term itself is unspecific, unsuitable to express the self-
understanding of an era. It resists comprehensive definition and appears, at the same time, to accept
content so arbitrary that some commentators are deluded into regarding this arbitrariness itself as an
essential characteristic of postmodernism.”).

18. To some extent, defining postmodernism is oxymoronic, since a basic tenet of
postmodernism is that attempts to generalize and describe are inherently biased by cultural specificities
of the observer. Postmodernists are generally skeptical of pronouncements of truth and attempts to
discern truth. See, e.g., TIM WOODS, BEGINNING POSTMODERNISM 9 (2d ed. 2009) (“Whereas
philosophers such as Jean-Jacques Rousseau, Immanuel Kant and G.W.F. Hegel . . . placed a great deal
of faith in a human’s ability to reason. .. [,] postmodernism is an attack on reason.”). For example,
while postmodernist scholar Jean Francois Lyotard defines postmodern as “incredulity towards
metanarratives,” JEAN FRANCOIS LYOTARD, THE POSTMODERN CONDITION, at xxiv (Geoff Bennington
& Brian Massumi trans., Univ. of Minn. Press 1984) (1979), Fredric Jameson, a Marxist and
postmodernist, rejects the view that postmodernist theories are necessarily atomistic and insusceptible of
generalization. FREDRIC JAMESON, POSTMODERNISM OR, THE CULTURAL LOGIC OF LATE CAPITALISM 3
(1991) (“[T]heories of the postmodern . . . bear a strong family resemblance to all those more ambitious
sociological generalizations . . . .”).
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towards metanarratives”—overgeneralizations that try to prove too much."
As such, postmodernists have generally resisted Kantianism, Hegelianism,
and Marxism, all grand theories that take a progressive view of history, that
knowledge can liberate and that all knowledge has a secret unity.”* This
skepticism has pervaded several fields of study, establishing lasting
footholds in fields such as architecture,”’ art,” literature,” music,”* and
education.”” In law, postmodernism has spawned the rise of Critical Legal
Studies, Critical Race Theory, and other “Crits.”™ At bottom,
postmodernists are skeptical of any claims of objectivity or broad
generality.

Jean-Francois Lyotard took particular exception to science, arguing
that scientists were not really engaged in an objective pursuit of truth, but in
a self-serving verification of their own research.”” The scientific method, in
Lyotard’s view, was little more than a quest to confirm the correctness of
hypotheses, which themselves are products of social structures and biases.”®
But Lyotard’s work is only an extension of the work of another, larger
postmodernist figure: his contemporary, French philosopher Michel
Foucault. Foucault’s early defining work, The History of Madness in the
Classical Age,” a product of his painstaking research in Parisian mental
hospitals, is a damning critique of a medical profession that had classified
homosexuality as a ““mental illness.”””*" Later, in Discipline and Punish,”'

19. LYOTARD, supra note 18, at xxiv.

20. CHRISTOPHER BUTLER, POSTMODERNISM: A VERY SHORT INTRODUCTION 13 (2002).

21. Id. at 89-91.

22. Id. at 62-68.

23. Id. at 69-73.

24. Id. at 73-76.

25. PAULINE MARIE ROSENAU, POST-MODERNISM AND THE SOCIAL SCIENCES: INSIGHTS,
INROADS, AND INTRUSIONS 49 (1992).

26. See, e.g., RICHARD DELGADO & JEAN STEFANCIC, CRITICAL RACE THEORY: AN
INTRODUCTION 5 (Richard Delgado & Jean Stefancic, eds., N.Y. Univ. Press 2d ed. 2011) (“[Critical
Race Theory] also draws from certain European philosophers and theorists, such as Antonio Gramsci,
Michel Foucault, and Jacques Derrida . . . . From critical legal studies, the group borrowed the idea of
legal indeterminacy . . ..”).

27. See LYOTARD, supra note 18, at 46 (“Scientists, technicians, and instruments are purchased
not to find truth, but to augment power.”).

28. See id. at 4-5 (“Knowledge is and will be produced in order to be sold, it is and will be
consumed in order to be valorized in a new production: in both cases, the goal is exchange. Knowledge
ceases to be an end in itself, it loses its ‘use-value.””).

29. MICHEL FOUCAULT, HISTORY OF MADNESS (Jean Khalfa ed., Jonathan Murphy & Jean
Khalfa trans., Routledge 2006) (1961).

30. Gary Gutting, Michel Foucault, THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY,
http://plato.stanford.edu/archives/fall201 1/entries/Foucault (last modified Sept. 17, 2008).

31. MICHEL FOUCAULT, DISCIPLINE AND PUNISH (Alan Sheridan trans., Vintage Books 2d ed.
1995) (1977) [hereinafter FOUCAULT, DISCIPLINE AND PUNISH].
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Foucault more fully developed his argument that science is as much a social
construction as anything else.*” In a 1975 interview, Foucault said:

‘[1]f you are not like everybody else, then you are abnormal, if
you are abnormal, then you are sick. These three categories, not
being like everybody else, not being normal and being sick are in
fact very different but have been reduced to the same thing.’33

What Foucault describes is deference to scientific expertise run wild.
Cloaked in the guise of scientific objectivity, a medical profession wrote
definitions and determined courses of treatment, and in effect set its own
jurisdiction, without any hint of constraint on its authority. This
classification of persons based on sexual orientation would hold sway over
the psychiatric profession until 1973.%*

Foucault had a compelling reason for straining against the dominant
pseudo-science of the time: He was gay.” It is compelling to consider what
it must have been like for Foucault to battle the powerful medical
profession and how that profession demeaned his identity. It is doubly
compelling to consider how such a categorization was so readily accepted
in Foucault’s time, given how modern science regards those
categorizations.’® It is triply compelling to consider that this label of
“mentally ill” was attached to one of the twentieth century’s most original
thinkers because of his sexual orientation.

32. MICHAEL S. FOLDY, THE TRIALS OF OSCAR WILDE: DEVIANCE, MORALITY, AND LATE
VICTORIAN SOCIETY 85 (1997); DAVID HALPERIN, ONE HUNDRED YEARS OF HOMOSEXUALITY AND
OTHER ESSAYS ON GREEK LOVE 16 (1990); see FOUCAULT, DISCIPLINE AND PUNISH, supra note 31, at
199 (using social shame surrounding illness as an example).

33. Quotes of the Month, MICHEL-FOUCAULT.COM, http://www.michel-foucault.com/quote/
2005q.html (last visited Nov. 19, 2014) (quoting MICHEL FOUCAULT, ENTRETIENS 95 (Roger-Pol Droit
ed., 2004)).

34. The American Psychiatric Association removed “homosexuality” from its list of mental
disorders in 1973. LGBT-Sexual Orientation, AM. PSYCHIATRIC ASS’N, http://www.psychiatry.org/
mental-health/people/lgbt-sexual-orientation (last visited Nov. 19, 2014). The proponent of the removal,
Robert Spitzer, is considered a luminary in the psychiatry field. Benedict Carey, Psychiatry Giant Sorry
for Backing Gay ‘Cure,” N.Y. TIMES (May 18, 2012), http://www.nytimes.com/2012/05/19/health/dr-
robert-1-spitzer-noted-psychiatrist-apologizes-for-study-on-gay-cure.html?pagewanted=all& r=0.
Ironically, Spitzer authored a study in 2003 on a treatment that could reverse, or “cure,” homosexuality
a study for which he recently issued a public apology in the journal which published the original study.
Robert L. Spitzer, Letter to the Editor, Spitzer Reassesses His 2003 Study of Reparative Therapy of
Homosexuality, 41 ARCHIVES SEXUAL BEHAV. 757 (2012).

35. DAVID M. HALPERIN, SAINT FOUCAULT: TOWARDS A GAY HAGIOGRAPHY 3 (1995).

36. See, e.g., Sexual Orientation and Homosexuality, AM. PSYCHOLOGICAL ASS’N,
http://www.apa.org/topics/Igbt/orientation.aspx (last visited Nov. 19, 2014) (“Since 1975, the American
Psychological Association has called on psychologists to take the lead in removing the stigma of mental
illness that has long been associated with lesbian, gay, and bisexual orientations.”).
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Foucault thus serves as a fulcrum for postmodernism not only because
of his revolutionary theory but also his personal story. But his skepticism is
only the beginning of postmodernism. Another strand of postmodernist
literature seeks to deconstruct language to reveal embedded societal biases
hidden in word choices and phraseology.’’ Jacques Derrida, another
twentieth century French philosopher, pioneered a school of thought that
sought to overturn conventional acceptance of key words and phrases as
descriptors of objective fact. For Derrida and the deconstructionist
movement, things and situations are susceptible to multiple interpretations,
and how any given individual interprets a thing or situation is a product of
that individual’s “enculturation,” or her personal and social history.*
Postmodernist deconstruction thus posits that meaning is never really
stable.”” Like Lyotard, Derrida would be skeptical of an interpretation of
one thing or situation being applied to another.

As a body of thought, postmodernism has waned in influence, even in
its most hospitable environment, academia.* A theory premised upon
skepticism that there is ever an accurate description of anything is
especially irritating to researchers in the social, biological, and physical

37. BUTLER, supra note 20, at 16—19.

38. Postmodernists argue that enculturation is a process by which values and privileges are
made a part of a supposedly neutral process, like education, and by which a Western world view has
come to be seen as natural and normal. See, e.g., HANDBOOK OF SOCIALIZATION: THEORY AND
RESEARCH 547 (Joan E. Grusec & Paul D. Hastings eds., 2007) (“[Elnculturation . ..is an
encompassing or surrounding of the individual by one’s culture; the individual acquires appropriate
values and behaviors by learning what the culture deems to be necessary.”). Derrida’s term
“Logocentrism” refers to the way society tends to order binaries and then take for granted the
naturalness of this ranking. Logocentrism is described as “any signifying system governed by the notion
of the self-presence of meaning; i.e. any system structured by a valorization of speech over writing,
immediacy over distance.” JACQUES DERRIDA, DISSEMINATION 440 (Barbara Johnson trans.,
Continuum 2004) (1972), see also JACQUES DERRIDA, POSITIONS, at xxiii (Alan Bass trans., Continuum
2004) (1972) (““Logocentrism’ . . . [is] the deep-laid metaphysical prejudice whereby the values of truth
and reason are equated with a privileged epistemic access to thoughts ‘in the mind’ of those presumed or
authorized to know.”); DERMOT MORAN, INTRODUCTION TO PHENOMENOLOGY 448 (2000)
(“Logocentrism refers to the manner in which the traditional prioritisation of reason in philosophy has
led to everything deemed ‘irrational’ to be swept aside, treated as marginal and insignificant.”).

39. Deconstruction is a process or analytical technique used to reveal information that may not
be obvious or immediately apparent. DECONSTRUCTION IN A NUTSHELL: A CONVERSATION WITH
JACQUES DERRIDA 31 (John D. Caputo ed., 1997) (“The very meaning and mission of deconstruction is
to show that things—texts, institutions, traditions, societies, beliefs, and practices of whatever size and
sort you need—do not have definable meanings and determinable missions, that they are always more
than any mission would impose, that they exceed the boundaries they currently occupy.”).

40. EDWARD SLINGERLAND, WHAT SCIENCE OFFERS THE HUMANITIES: INTEGRATING BODY
AND CULTURE 96 (2008) (“Bourdieu and the later Latour seem to me to belong to the twilight years of
postmodernism, a stage where postmodern theorists have become aware of inadequacies in the strong
postmodernist position but have nowhere else to turn.”); Butler, supra note 20, at 127 (“I believe that the
period of [postmodernism’s] greatest influence is now over.”).
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sciences. Research agendas in these types of fields are premised upon some
widely agreed-upon goalposts, even if subsequent paradigm-shifting
discoveries wind up moving those goalposts.*" For these fields, such is the
price of progress: error and failure. Postmodernists do not readily accept
that cost. Their concern typically lies with those that are disadvantaged by
change, and it seems a shame to accept such sacrifices for truths that are
ultimately fleeting. But this fixation on failure is what has cost
postmodernism a seat at even the widely inclusive academic table:
Postmodernists have become good at opposing and have lost an ability to
articulate what they are for. Christopher Butler has written:

[Plostmodernists are good critical deconstructors, and terrible
constructors. They tend to leave that job to those patient liberals
in their society who are still willing to attempt to sort out at least
some of those differences between truth and fantasy, which
postmodernists blur in a whirlwind of pessimistic assumptions
about the inevitability of class or psychological conflict.

Postmodernists never expected to make friends peddling a body of
thought predicated almost solely upon skepticism. But in an academic
marketplace of ideas, what most seem to have concluded is that even if the
reflexive skepticism of postmodernists happen to be proven correct, it does
not actually do any good to adopt a postmodernist perspective. Not only
does postmodernism fail to provide any guidance on moving forward, its
core mission is to cast doubt on the validity of any such guidance.”
Whereas scientists of all sorts—physical, biological, or social—predicate
their research on progress, postmodernists remind us of the pitfalls of
progress.

II. POSTMODERNIST OBJECTIONS IN ENVIRONMENTAL LAWMAKING

No one has ever been truly happy with environmental law. Not even in
its heady early days, when environmental advocates scored important U.S.

41. BUTLER, supra note 20, at 17.

42. Id. at 116.

43. See, e.g., SLINGERLAND, supra note 40, at 143 (“Whether or not it is. .. possible for a
human being to genuinely embrace an attitude of extreme skepticism, the self-refuting nature of
skepticism makes it difficult to see . ..how it could function as a viable intellectual position. . ..”);
BUTLER, supra note 20, at 61 (“For many, the postmodernist position is a disabling one—
postmodernists are just epistemological pluralists, with no firm general position available to
them....”).
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Supreme Court victories,* did environmental advocates believe that they
could use the law to adequately protect the environment.”’ Regulated
industries, of course, have always complained about costly, burdensome
regulations and red tape.*® Even in the presence of divided legislatures and
fractured polities, it would be surprising if no one ever suggested
improvements to environmental law.

But environmental postmodernists counsel caution in reforming or
changing environmental law. Some proposed reforms strike a nerve and
excite such strong passions that adversaries seem to believe they are
fighting for the soul of environmental law. This Article focuses on
opposition to the use of CBA in environmental law and argues that much of
the opposition to CBA is postmodernist in nature.

There is an additional development that signals changing times in
environmental law. In recent years, the role of physical and biological
sciences in environmental lawmaking seems to have become more
controversial. Often, the nature of these objections is on the merits:
Disagreement can arise because of differences of opinion on scientific
method, interpretation, or techniques. But increasingly, accusations of bias,
disingenuousness, and conflict of interest are being levied on scientists. The
objectivity of scientists has been questioned, and evidence of bias may stem
from their professional position, funding, and incentives to reach a
particular result in their scientific research. This too is postmodern. Rather
than engage on the merits of a scientific debate, postmodernists are urging
lawmakers to draw inferences from circumstantial evidence. Here too
postmodernism is influential in that it urges us to look beyond the text and
the putative merits of something proffered and skeptically consider inputs
into a proposal or process. Importantly, this kind of postmodern attack has
been as much a mark of regulated industries as it has been of liberal
environmental groups.

44. For example, environmental advocacy groups frequently cite Tennessee Valley Authority v.
Hill as an example of an upset victory by an environmental interest over a well-funded industrial one
under the Endangered Species Act. Tenn. Valley Auth. v. Hill, 437 U.S. 153, 189 (1978); see also Sierra
Club v. Morton, 405 U.S. 727 (1972) (allowing the then-nascent Sierra Club to stop development of a
ski resort).

45. SAMUEL P. HAYS, A HISTORY OF ENVIRONMENTAL POLITICS SINCE 1945, at 198 (2000)
[hereinafter HAYS, A HISTORY] (“For others, none of the varied environmental programs worked; they
were a massive waste of effort and funds.”).

46. See, e.g., Thomas O. McGarity, Regulatory Analysis and Regulatory Reform, 65 TEX. L.
REV. 1243, 1244 (1987) (“Critics argued that federal agencies operated beyond the range of effective
political control and were irrationally imposing burdensome requirements on regulated entities without
considering the social costs of the regulations.”).
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A. The Postmodernist Objection to Cost-Benefit Analysis

It is no exaggeration to say that quietly and behind the scenes, the
administrative practice of federal environmental law has changed
significantly. Proponents and detractors agree that CBA has, in fact, grown
in importance in federal environmental law- and policy-making.*” To hear
CBA proponents describe this development, CBA is a welcome tweak and a
refinement of environmental law- and policy-making.*® To hear critics
describe it, CBA imminently and gravely threatens the health of humans
and the environment.*

CBA in environmental law applies a cost-benefit test to a legal or
policy change. Public projects are almost always subjected to a CBA to
determine if the project’s benefits will outweigh the costs, or if the value of
the outputs will exceed the value of the inputs.” For federal rulemakings, a
proposed environmental regulation is subjected to a review by the Office of
Information and Regulatory Affairs (OIRA), which is responsible for CBAs
mandated by executive orders issued by past and current presidents.’ It is
in this area that CBA generates the most controversy: The suggestion that a

47. See, e.g., Shapiro & Schroeder, supra note 16, at 435 (“CBA has only strengthened its
dominance in the past twenty-five years.”); Richard W. Parker, Grading the Government, 70 U. CHI. L.
REV. 1345, 1355 n.36 (2003) (“[F]or better or worse, cost-benefit analysis (with all of its built-in value
assumptions) has been ratified by Congress—and applied to regulation . . ..”); Cass R. Sunstein, Cost-
Benefit Default Principles, 99 MICH. L. REV. 1651, 1656-63 (2001) (describing the shift from the
“apparently cost-blind” environmental regulations of the 1970s to a greater focus on CBA principles);
Amy Sinden, The Economics of Endangered Species: Why Less Is More in the Economic Analysis of
Critical Habitat Designations, 28 HARV. ENVTL. L. REV. 129, 184 (2004) (“Indeed, formal economic
cost-benefit analysis now enjoys a level of acceptance and credibility in both academic and government
circles that was unthinkable three decades ago.”).

48. See, e.g., John D. Graham, Saving Lives through Administrative Law and Economics, 157
U. PA. L. REV. 395 (2008) (arguing that “lifesaving regulation informed by” CBA has advantages over
regulation informed by alternatives to CBA); see also, RICHARD L. REVESZ & MICHAEL LIVERMORE,
RETAKING RATIONALITY: HOW COST-BENEFIT ANALYSIS CAN BETTER PROTECT THE ENVIRONMENT
AND OUR HEALTH 3 (2008) (arguing that CBA can improve environmental regulatory decisions).

49. Lisa Heinzerling describes a table created by John Morall and used for cost-benefit analysis
as “a Trojan horse that has been wheeled into the debate over regulatory reform, loaded with the values
the debate is supposed to be about.” Lisa Heinzerling, Regulatory Costs of Mythic Proportions, 107
YALE L.J. 1981, 2070 (1998) [hereinafter Heinzerling, Regulatory Costs of Mythic Proportions]. John
Morall is an economist who worked at the Office of Management and Budget during the 1980s. Id. at
1983.

50. RICHARD O. ZERBE JR. & ALLEN S. BELLAS, A PRIMER FOR BENEFIT-COST ANALYSIS 2
(20006).

51. See, e.g., Exec. Order No. 12866 § 2(b), 58 Fed. Reg. 51735, 51737 (Oct. 4, 1993)
(describing OIRA’s role in renewing regulations).
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regulation to protect human health or the environment should pass some
sort of “test” is viewed as being just an extra obstacle to regulation.™

At the outset, it is necessary to acknowledge, without resolving, two
non-postmodernist objections. Daniel Farber and Lisa Heinzerling are
among those that have argued that applying CBA to certain environmental
and labor standards violates statutory mandates by which Congress
delegated authority to the EPA, OSHA, and other regulatory agencies.”® A
number of statutes mandate standard setting, but then set out some basis or
criteria that suggest, in Farber’s view, an intent to preclude use of CBA.**
Phrases such as “requisite to protect the public health” or “lowest
achievable emission rate”® seem to direct the EPA to take only some
considerations into account, but not costs.”” These provisions are especially
noteworthy when juxtaposed against provisions in which Congress did
seem to contemplate the use of CBA. For example, § 304(b)(4) of the Clean
Water Act requires the “best conventional pollutant control technology,”
which includes some consideration of the reasonableness of costs vis-a-vis
the benefits.”® But while this is an important question—and possibly a
legally dispositive one—it will not decide the ultimate fate of CBA.
Congress obviously could, if it were in the mood (and politically able),
statutorily authorize or even mandate agencies to do CBA. The ultimate
question is whether it should.

A second non-postmodernist objection, from Douglas Kysar in his
book Regulating From Nowhere, is that CBA lacks the moral content
necessary to guide environmental law- and policy-making.”” CBA rejects
any normative criteria other than a decidedly rough welfare calculus, which
is, in Kysar’s view, incongruous with the way that both individuals and
groups make choices.”” Furthermore, Kysar argues, the embrace of CBA
would have something of a moral numbing effect that threatens to rob

52. See, e.g., Lisa Heinzerling, Risking It All, 57 ALA. L. REv. 103, 113 (2005) (“[A]t OMB
today, cost-benefit analysis continues to be what it has always been—a one-way street to
deregulation.”).

53. Daniel Farber, Rethinking the Role of Cost-Benefit Analysis, 76 U. CHI. L. REV. 1355,
135657 (2009); Lisa Heinzerling, Statutory Interpretation in the Era of OIRA, 33 FORDHAM URB. L.J.
1097, 1098 (2006).

54. Farber, supra note 53, at 1358.

55. Clean Air Act, 42 U.S.C. § 7409(b)(1) (2012).

56. Id. § 7412(d).

57. Whitman v. Am. Trucking Ass’n, 531 U.S. 457, 466-68 (2001).

58. Best Conventional Pollutant Control Technology; Effluent Limitation Guidelines, 51 Fed.
Reg. 24974, 24974 (July 9, 1986).

59. DOUGLAS A. KYSAR, REGULATING FROM NOWHERE: ENVIRONMENTAL LAW AND THE
SEARCH FOR OBJECTIVITY 13 (2010).

60. Id. at 14-15.
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environmental policy of any moral content whatsoever. Kysar rejects the
consequentialist approach implicit in CBA in favor of a more traditionally
deontological view of environmental law. Professor Kysar’s work always
merits a serious response, but I do not undertake that here. The focus of this
Article is a certain type of argument that implicitly raises epistemological
issues more complicated than environmental postmodernists acknowledge.
Objections by Professors Kysar, Farber, and Heinzerling (at least the ones
she raises that are described above) raise a number of other issues, but are
not postmodern.

The broader normative question is whether CBA offers a better
decision-making process for environmental law- and policy-making.
Implicitly, the environmental postmodern objection is that CBA is
inherently and perhaps purposively biased, so, from a public interest and
environmental quality perspective, it must be inferior. Environmental
postmodernists believe that CBA is: (1) more manipulable by regulated
industries than traditional lawmaking processes; and (2) structurally and
inherently biased against environmental and public health values. Analyses
of these two objections now follow.

1. CBA is Manipulable

Environmental postmodernists argue that CBA is inherently
indeterminate. Clashes over environmental regulation are clashes over
values, which are inherently subjective.’ But CBA purports to transcend a
value-centered debate and offer an objective alternative, thereby glossing
over the indeterminacy. Writes Amy Sinden:

Because it is indeterminate, CBA exacerbates the problem of
power imbalance. First, it hides the fact of its indeterminacy
behind a false veil of seemingly accurate, scientific and objective
numbers, thus masking the value judgments that must inevitably
go into choosing such numbers.’

That indeterminacy creates the opportunity for manipulation. Continues
Sinden:

[[Indeterminacy renders CBA not only ineffectual, but also
endlessly manipulable . . . . [F]or any claim that the benefits of a

61. Heinzerling, Regulatory Costs of Mythic Proportions, supra note 49, at 1986.
62. Amy Sinden, In Defense of Absolutes: Combating the Politics of Power in Environmental
Law, 90 IowA L. REV. 1405, 1454 (2005) [hereinafter Sinden, /n Defense of Absolutes).
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particular project outweigh its costs, another economist can make
a credible argument that the costs outweigh the benefits.**

Rena Steinzor, the president of the Center for Progressive Reform, echoes
these objections:

Billed as a non-ideological analytical tool, CBA today is in fact
the opposite: questionable value judgments masked as technical
calculations, all used as window-dressing to block rules that
benefit the public but upset powerful industries.**

Manipulation need not even be so blunt. CBA can shift not only the terms
of the debate but also the locus. For some environmental postmodernists,
CBA is a move to an anti-democratic mode of decision-making, one in
which public debate is quashed. Mark Sagoff has argued:

Cost-benefit approaches to public policy. .. substitute
themselves for the processes of democratic government. The
genius of cost-benefit analysis is to localize conflict among
affected individuals and thereby to prevent it from breaking out
into the public realm . . . . The deeper reason [that industry favors
cost-benefit analysis] may be that cost-benefit analysis defines a
framework for conflict that keeps the public qua public and the
citizen qua citizen out.’

These accidental environmental postmodernists are telling us that CBA
is indeterminate, and therefore manipulable, and that powerful industries
manipulate CBA to consolidate their power. But these accounts have been
told before by the older, traditional, post-structuralist postmodernists.
Postmodernists have been arguing that power is exercised through the guise
of objectivity and neutrality. The postmodern argument is that what people
perceive as truthful and accurate is really a function of what powerful
interests assert as being truthful and accurate. In writing about the

63. Id. at 1409-10.

64. Rena Steinzor, The Unpopularity of Cost-Benefit Analysis, CPRBLOG (Sept. 14, 2012),
http://www.progressivereform.org/CPRBlog.cfm?idBlog=C51BD4A8-9EF(0-DBA1-
7CIECE949C6E19CB; see also Thomas O. McGarity, Professor Sunstein’s Fuzzy Math, 90 GEO. L.J.
2341, 2366 (2002) (“At the end of the day, one is left with a pressing need to know why a person with
Professor Sunstein’s obvious intelligence and even disposition would conclude that all of this
occasionally compr